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BUILDING SERVICES LEVY BILL 2010 

Second Reading 

Resumed from 17 March.  

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clause 1: Short title — 

Ms J.M. FREEMAN: This bill will become the Building Services Levy Act 2010. Given that this is a taxing 
bill, can the minister tell me why it has not been called the building services taxation bill; and, can the minister 
tell me why it was necessary to add this taxing bill to operate the commission, given that the Building Services 
(Complaint Resolution and Administration) Bill 2010 is a fee-for-service bill and has fees throughout it and fees 
for its operation? Why will this not be called the building services taxing act, because it will go beyond fee for 
service? If it is not beyond fee for service—the minister has said it will just cover the operations of the Building 
Services (Complaint Resolution and Administration) Bill 2010 and the Building Bill—then I cannot see how that 
can possibly be, given that fees are incorporated within the bill.  

Mr T.R. BUSWELL: It will be called the Building Services Levy Act 2010 because we think it imposes a levy. 
The member is referring to the issue of the cost of the application fee to apply to the Building Commission for 
the initiation of a dispute resolution, and my advice is that, in theory, we would argue that that covers the cost of 
the initial review of the application and the other costs of that process, which are far greater. The application fee 
is not a cost-recovery fee. The balance of the costs of the provision of that dispute service will be covered by this 
levy. 

Ms J.M. FREEMAN: The minister just told me that the application fee is not a cost-recovery fee. 

Mr T.R. Buswell: No; that is not right, member for Nollamara. 

Ms J.M. FREEMAN: That is what the minister just said. 

Mr T.R. BUSWELL: No, that is not correct. I said that the application fee covers the cost of the servicing of the 
initial application, but it does not cover the totality of the cost of providing the dispute resolution service.  

Ms J.M. FREEMAN: So the totality of the cost of the dispute resolution will be covered by a building services 
levy. Can the minister give me his understanding of the difference between a levy and a tax? 

Mr T.R. BUSWELL: I think this is a good example of the difference between a levy and a tax; this is a levy and 
a tax is a tax. A tax is land tax; a tax is income tax; a tax is a capital gains tax; and this is a levy.  

Dr A.D. Buti: Explain it! 

Mr T.R. BUSWELL: No, I was asked for an example, and I think that is a pretty good example. The member 
can jump up all night on this issue, and I think I will just keep referring back to that answer. 

Ms J.M. FREEMAN: The authority of Matthews v Chicory Marketing Board (Vic) [1938] HCA 38; (1938) 60 
CLR 263 states, according to my notes, that a tax is a compulsory extraction of money by a government for 
public purposes, being neither a pecuniary penalty nor a fee for service rendered. Given that, and given that that 
is what is happening in this case because it is not a fee for service and it is not fee recovery, and that it is not a 
pecuniary penalty—we have just gone through pecuniary penalties—can the minister deny that this Building 
Services Levy Bill 2010 fits within the definition in that authority and is therefore a tax? 

Dr A.D. Buti: It’s a big fat tax. 

Ms J.M. FREEMAN: It is a big fat tax.  

Dr A.D. Buti: Don’t mention the word! 

Mr T.R. BUSWELL: I do not dispute at all the learned findings in that particular case, and I am sure that 
parliamentary counsel has provided us with many hours of wise guidance in relation to this bill. We are very 
comfortable with the use of the word “levy”. I can only assume that parliamentary counsel would have advised 
us should it have been of the view that this levy should have been called a tax. With all due respect to the 
member’s remarkable powers of research, it is my view that it is a levy tonight, it will be a levy tomorrow, and I 
guarantee that when the opposition is over on this side and has to change it, it will be a levy then. 
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Ms J.M. FREEMAN: Can the minister tell me whether it is a taxing bill? Has this legislation been brought in 
because the government needs a taxing bill to raise funds to operate the services of the building services 
complaint resolution process on a fee-for-service basis? 

Mr T.R. BUSWELL: My understanding is that this levy, as with a number of other levies, is levied through the 
mechanism that is broadly referred to, without specifically being identified as, a taxing bill. However, 
notwithstanding the broad use of that term to describe the mechanism, we are still calling it a levy. It is the 
Building Services Levy Bill.  

Ms J.M. Freeman: But a taxing act?  

Mr T.R. BUSWELL: It will be administered, member, as are other levies, through a taxing act, using the broad 
definitions of a taxing act. 

Mr M. McGOWAN: I admire the member for Nollamara’s research and knowledge of this issue, and 
congratulate her on her eruditeness in quoting the Commonwealth Law Reports—very impressive! I am also 
surprised that the much-lauded fellow who won the university prize for economics or whatever could not tell us 
the difference between a tax and a charge, but in any event I digress.  

My question is about what this legislation will actually mean and the impact it will have on people applying for 
building approval certificates. In earlier debate, as I recall, the minister indicated that there will be costs, but if I 
am building a house in Rockingham for $400 000 or $500 000 under a house and land package, or I am putting 
on an extension to my home for $300 000 or whatever, what will be the cost on me as opposed to what it is under 
the existing system? What will the government be imposing upon ordinary folk additional to what they pay now? 
Will there be a reduction from what they currently pay? If there is to be an increase, we need to put on the record 
what ordinary householders will be paying additional to what they currently pay. Does the minister have any 
information he can table for us so that we can have a look at exactly what the expected cost increases will be on 
an ordinary family building a house? 

Mr T.R. BUSWELL: The advice I have is that the levy will be 0.09 per cent of the cost of construction or the 
cost of the contract, so a construction cost or contract of $300 000 will result in a levy of $270. People will still 
be required to pay local government a fee for the processes that sit around the building licence that local 
government will still participate in. The fee that local government will charge will be determined by regulation 
and, as I understand it, it is still subject to some final negotiations. The current fee is somewhere in the vicinity 
of 0.318 per cent. The advice I have is that the combination of the two new fees—that is, the pared-back local 
government fee and the 0.09 per cent building levy—will be similar to the fee currently charged by local 
government. I use the word “similar” because it may be a little over; however, the flipside to that is that there 
will be significant benefits to people contemplating construction. They will be able to use private certifiers—we 
will deal with it in the Building Bill—to get their building licences issued more quickly. Faster issuing of 
building licences will mean, on the balance of probabilities, faster construction time, which will save costs. The 
second thing—I hope that this does not happen to many people—is that there is no doubt in my mind that they 
will get access, when it is required, to a better dispute resolution process. Any impacts will be marginal, but the 
benefits in respect of timeliness and better dispute resolution will be significant. In my view, that is one of the 
reasons that, of all the issues the building industry has raised with the government, the imposition of the levy has 
not been a significant issue. The member may have alternative feedback, but my advice is that that is not seen as 
being a significant issue from an industry point of view. 

Mr M. McGOWAN: I have had some feedback that there are some concerns amongst some sections of the 
industry—particularly the Master Builders Association, perhaps for the bigger projects—about what this cost 
might mean. Some have called for a capping of the amount, depending on the size of the project; I probably 
would disagree with that in principle. I am more concerned about the exact impost on an ordinary family 
building a house valued at between $300 000 to $500 000, and what this levy will cost versus the existing 
system. The minister said that he thought there would be a mild increase, but he also said that there would be 
benefits because the Building Bill would provide for private certification. As the minister knows, the two are not 
linked; one can always embrace private certification without putting up the cost of obtaining a building approval 
certificate via this levy. The two are not linked, and although I accept that there will be benefits from private 
certification, I do not accept that one necessarily follows upon the other. Therefore, we need to know exactly 
what the cost increase will be for ordinary families building a house in suburbia or in a country town—areas like 
mine. If one is building a house on the Anchorage estate in Rockingham, and the cost of construction is 
$500 000, what additional fee will this legislation impose, as opposed to what is currently being paid? I am 
absolutely positive that the minister should have this information to hand. 

Mr T.R. BUSWELL: I can provide a little more clarity; however, we have to understand that the local 
government amount I am about to give is still an estimate and yet to be finalised. As I understand it, under the 
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current system, the charge for residential is 0.318 per cent of the estimated value of the proposed construction, 
inclusive of GST. Under the proposed new system, the building levy will be 0.09 per cent and it is anticipated 
that local government charge will be 0.18 per cent—although I have to stress that there is still some — 

Mr M. McGowan: So it’s only a third of the existing amount? 

Mr T.R. BUSWELL: Well, 0.18 per cent versus 0.318 per cent, so — 

Mr M. McGowan: No, you said 0.3 per cent for the first one. 

Mr T.R. BUSWELL: I said 0.318 per cent. Currently for residential, as I understand it, one pays the local 
government 0.318 per cent of the estimated value of the proposed construction. The proposal is that one pays a 
building levy of 0.09 per cent. The current estimate of what will be paid to local government—which we are now 
calling the permit authority—is 0.18 per cent. However, I have to stress that that is yet to be finally agreed to by 
local government and the government; 0.18 per cent and 0.09 per cent is 0.27 per cent, inclusive of GST, versus 
the current rate of 0.318 per cent, inclusive of GST. On those figures, one is marginally better off under the 
proposed new system. The reason I said earlier that it may be marginally higher is that that 0.18 per cent is yet to 
be finally struck with local government, but the advice I have is that, on that information, it will not be any more 
than what one is currently paying. I add the caveat that the deal with local government is yet to be finalised. 
However, it is a government regulation so we have some influence over that. 

Clause put and passed. 

Clause 2: Commencement — 

Ms J.M. FREEMAN: I have an administrative question for the minister. The Building Services (Complaint 
Resolution and Administration) Bill levy goes into the building services account. Clauses 1 and 2 come into 
operation when the bill is assented to, but clause 3 comes into operation on the day on which clause 94 of the 
Building Services (Complaint Resolution and Administration) Bill comes into operation. We will not be able to 
open the building services account until the bill receives royal assent, and that is where the building service levy 
money has to go. It will be prescribed on that date. Clause 94 relates to when the building services levy may be 
prescribed. I assume that prescription will therefore come at some period after assent of the Building Services 
(Complaint Resolution and Administration) Bill. Will that be a period of one month, two months, three months 
or six months? How long will it take to set up a building services account? 

Mr T.R. BUSWELL: My understanding is that it will have effect on the same day. The Interpretation Act gives 
us the ability to take certain actions on the assumption that certain things will happen, so the account will be set 
up. 

Ms J.M. FREEMAN: I have a question on commencement that goes to clause 3, the Building Services 
(Complaint Resolution and Administration) Bill and how it is prescribed. In respect of establishment, I have 
some background in setting a levy through the workers’ compensation jurisdiction. That is usually done through 
an actuarial process; I am not entirely sure how the levy amount is being established for this legislation, how the 
public will know what processes are taken into account, including the operational costs, and how we will be able 
to look at the costs in terms of the industry. The actuarial assessment of what the workers’ compensation levy 
should be is published, along with the premium. I am wondering whether clause 3, and how it will operate, will 
also be published. 

Mr T.R. Buswell: Member, can we deal with clause 2 first?  

Clause put and passed. 

Clause 3: Imposition of building services levy — 

Mr T.R. BUSWELL: That is a good question. What the member is really asking is: what will be the 
accountability mechanism by which the Building Commission can make sure that it is not charging too much? 
The rate will be set by regulation, and it will, therefore, be subject to scrutiny by the Parliament. There is no 
accountability mechanism as such, or no actuarial process as may be the case when workers’ compensation 
premiums are set. However, when the annual accounts of the Building Commission are presented through the 
budget process as part of the Department of Commerce, members will clearly see the revenue that has been 
generated from the levy, and the expenses that have been incurred by the Building Commission in fulfilling the 
role that we are conferring upon it. Therefore, the ultimate scrutiny of this legislation will be the extent to which 
the levies raised in any one period cover the costs incurred in that period. I expect that there will be a relatively 
fine balance between the two; and, if there is not a balance, there will be significant scrutiny by the Parliament, 
as has been the case with the imposition of certain other limited levies—not taxes—by the government. But it is 
a fair question. 

Clause put and passed. 



Extract from Hansard 
[ASSEMBLY — Tuesday, 5 April 2011] 

 p2326b-2329a 
Ms Janine Freeman; Mr Troy Buswell; Mr Mark McGowan 

 [4] 

Title put and passed.  

Leave granted to proceed forthwith to the third reading. 

Third Reading 

Bill read a third time, on motion by Mr T.R. Buswell (Minister for Transport), and transmitted to the Council.  
 


